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DEPARTMENT  OF  ENERGY 

10  CFR  Part  212, 375,  and  391 

Disposition  of  Federai  Outer 
Continentai  Sheif  Royaity  Oil 

agency:  Leasing  Policy  Development 
Office,  Department  of  Energy. 
action:  Final  rule 

summary:  This  final  rulemaking  is 
issued  pursuant  to  the  authority 
contained  in  section  302(b)(5)  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act).  It  provides  procedures, 
terms,  and  conditions  for  the  disposition 
of  oil  royalties  taken  in  kind  by  the 
United  States  from  Outer  Continental 
Shelf  (OCS)  oil  and  gas  leases.  In 
addition,  these  regulations  amend  the 
Department  of  Energy  (DOE)  mandatory 
petroleum  price  regulations,  at  10  CFR 
Part  212,  to  provide  consistent  treatment 
of  royalty  oil  under  both  the  price 
regulations  and  these  royalty  oil 
regulations.  Because  these  are  the  first 
regulations  issued  under  the  mineral 
leasing  authority  of  the  Department  of 
Energy  contained  in  section  302(b),  Part 
375  is  being  issued  to  describe  DOE's 
general  au^ority  in  the  mineral  leasing 
area  and  to  establish  some  provisions 
that  apply  to  all  of  DOE's  mineral 
leasing  regulations,  including  procedures 
for  requesting  an  interpretation  and 
petitioning  for  the  issuance,  amendment, 
or  repeal  of  a  rule.  These  regulations 
supersede  the  existing  Department  of 
the  Interior  (DOI)  regulations  on  Federal 
OCS  royalty  oil  disposal,  found  at  30 
CFR  Part  225a. 

Any  action  relating  to  the  sale  of  OCS 
royalty  oil  taken  by  DOI  in  accordance 
with  the  provisions  of  30  CFR  Part  225a 
before  the  effective  date  of  these 
regulations  shall  have  the  same  validity 
as  if  taken  in  compliance  with  these 
regulations. 

EFFECTIVE  DATE:  These  regulations  will 
be  effective  March  13, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Pearce,  (Leasing  Policy  Development 
Office),  U.S.  Department  of  Energy,  12th  & 
Pennsylvania  Avenue,  N.W.,  Room  2313, 
Washington,  D.C.  20461,  (202)  633-9035. 
)ames  G.  Beste,  (Office  of  General  Counsel), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  Room  5E-074, 
Washington,  D.C.  20585,  (202)  252-2918. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  General  Provisions — Part  375. 

III.  Oil  Royalties  Taken  in  Kind — Part  391. 

A.  General 

B.  Final  Regulations  (Part  391) — General 

C.  SpeciBc  OCS  Royalty  Oil  I^ovisions 


IV.  Amendments  to  DOE  Mandatory 

Petroleum  Price  Regulations — Part  212. 

V.  Public  Comments  on  Proposed  Rule. 

I.  Introduction 

Section  302(b)  of  the  DOE  Act,  Pub.  L 
95-91,  91  Stat.  578-579  (42  U.S.C. 
7152(b)),  transferred  to  the  Secretary  of 
Energy  certain  authority  previously  held 
by  the  Secretary  of  the  Interior  under 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA),  the  Mineral  Lands  Leasing 
Act,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and 
Conservation  Act.  As  a  result  the 
Secretary  of  Energy  is  authorized  to 
promulgate  regulations  with  respect  to 
Federal  leases  that  (1)  foster 
competition,  (2)  implement  alternative 
bidding  systems,  (3)  establish  diligence 
requirements  relating  to  energy  resource 
development  on  Federal  lands,  (4)  set 
rates  of  production,  and  (5)  specify  the 
procedures,  terms,  and  conditions  for 
the  acquisition  and  disposition  of 
Federal  royalty  interests  taken  in  kind. 
In  addition,  under  section  302(c)  of  the 
DOE  Act  (42  U.S.C.  7152(c)),  the 
Secretary  of  Energy  is  granted  the 
authority  to  establish  rates  of 
production  for  Federal  leases,  and, 
under  section  303(c)(1)  (42  U.S.C. 
7153(c)(1)),  the  Secretary  reviews  any 
term  or  condition  of  a  Federal  lease  that 
relates  to  DOE’s  section  302(b)  DOE  Act 
authority  to  promulgate  regulations. 

The  proposed  rulemaking,  entitled 
"Leasing:  Proposed  Rulemaking  and 
Public  Hearing  Regarding  the 
Acquisition  and  Disposition  of  Federal 
Royalty  Oil,"  was  issued  on  July  28, 1979 
(44  FR  45900,  August  3, 1979).  A  public 
hearing  in  this  proceeding  was  held  in 
Washington,  D.C.,  on  September  12, 

1979;  eight  individuals  testifled.  The 
public  comment  period  closed  on 
October  5, 1979.  Thirty-two  comments 
were  received  before  the  close  of  the 
comment  period;  thirteen  comments 
were  received  after  the  closing  date.  All 
comments  that  were  received  have  been 
reviewed,  and  those  that  were  relevant 
to  the  OCS  portion  of  the  proposed 
rulemaking  and  to  the  proposed  pricing 
amendments  are  discussed  in  section  V 
of  this  preamble. 

Due  to  the  recent  decision  by  the 
United  States  Court  of  Appeals  for  the 
10th  Circuit  in  Plateau,  Inc.  v. 
Department  of  the  Interior  et  al.  (No.  78- 
1415,  August  17, 1979),  the  Department 
has  concluded  that  additional  analysis 
is  required  before  Hnal  regulations  may 
be  issued  regarding  the  disposition  of 
onshore  royalty  oil.  In  order  to  obtain 
additional  information  and  further 
public  comment  on  the  implications  of 
the  Plateau  decision,  the  Department  ’ 


intends  to  propose  again  regulations 
relating  to  the  disposition  of  onshore 
royalty  oil. 

The  final  regulations  issued  today, 
therefore,  only  cover  the  disposition  of 
OCS  royalty  oil  and  the  amendments  to 
the  mandatory  petroleum  price 
regulations.  The  Department  believes 
that  these  regulations  can  appropriately 
be  separated  from  the  onshore 
regulations,  because  different  statutory 
standards  govern  the  disposition  of  OCS 
and  onshore  royalty  oil.The  Department 
of  the  Interior  has  not  conducted  an 
OCS  royalty  oil  sale  for  some  time.  The 
Department  of  Energy  believes  that  it  is 
essential  to  issue  these  regulations  now 
so  that  new  OCS  royalty  oil  sales  may 
be  held. 

Some  of  the  issues  raised  by  the 
comments  apply  both  to  OCS  and 
onshore  royalty  oil.  The  Department  will 
assess  the  implications  of  these  issues  in 
its  ongoing  study  of  onshore  royalty  oil 
and  may  propose  further  OCS  royalty  oil 
regulations  at  the  same  time  as  a  further 
Notice  of  Proposed  Rulemaking  for  the 
Disposition  of  Onshore  Royalty  Oil  is 
published.  Because  the  Department  does 
not  believe  that  those  issues  are  central 
to  the  issuance  or  subsequent 
administration  of  the  OCS  royalty  oil 
regulation,  we  are  proceeding  with  the 
Bnal  rulemaking  for  OCS  royalty  oil  at 
this  time. 

Sections  II,  III,  and  IV  of  this 
preamble  discuss  the  specific  provisions 
included  in  the  Bnal  regulations.  Section 
V  discusses  the  public  comments 
received  in  response  to  the  proposed 
rulemaking  and  the  Department’s 
reasons  for  the  regulatory  choices 
described  in  the  earlier  sections. 

II.  General  Provisions — Part  375 

Because  these  are  the  Brst  regulations 
to  be  issued  under  the  authority 
transferred  to  the  Department  of  Energy 
by  sections  302  and  303  of  the  DOE  Act, 
the  regulations  establish  a  Part  375 
containing  general  provisions  applicable 
to  all  mineral  leasing  regulations  to  be 
promulgated  by  DOE  in  Subenapter  C  of 
Title  10  of  the  Code  of  Federal 
Regulations.  Part  375  describes  the 
Department’s  authority  in  the  mineral 
leasing  area,  contains  general 
definitions,  and  establishes  procedures 
for  requesting  an  interpretation  of  DOE’s 
mineral  leasing  regulations  and  for 
petitioning  for  the  issuance,  amendment, 
or  repeal  of  a  rule. 

Subpart  A  of  Part  375  provides  a 
general  framework  for  DOE’s  mineral 
regulations.  Section  375.001  of  the 
regulation  describes  the  purposes  of  Part 
375,  as  well  as  the  scope  of  Subchapter 
C.  In  addition,  that  section  describes 
those  mineral  leasing  authorities 
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retained  by  the  Secretary  of  the  Interior 
under  section  303(a)  of  the  DOE  Act. 

Section  375.002  states  that  the 
provisions  in  Subparts  A  and  B  of  Part 
375  apply  to  all  the  regulations  in 
Subchapter  C,  unless  otherwise  noted. 

The  Department’s  authority  in  the 
mineral  leasing  area  is  set  forth  in 
§  375.003  of  these  regulations.  This 
section  restates  the  transfers  of 
authority  from  the  Secretary  of  the 
Interior  to  the  Secretary  of  Energy  made 
by  sections  302(b}  and  302(c)  of  the  DOE 
Act  Further,  this  section  describes  the 
consultative  role  afforded  to  the 
Secretary  of  the  Interior  by  section 
303(b)  of  the  DOE  Act  in  the  preparation 
of  regulations  to  be  issued  by  the 
Secretary  of  Energy  under  section  302(b) 
of  the  DOE  Act 

Definitions  that  apply  to  all  the  DOE 
mineral  leasing  regulations  found  in 
Subchapter  C  are  established  by 
§  375.004.  DeHnitions  that  are  speciHc  to 
certain  minerals  or  functions  will  be 
located  in  the  parts  or  subparts  that 
apply  to  that  particular  mineral  or 
function. 

Section  375.005  explains  the  effects  of 
the  DOE  mineral  leasing  regulations  on 
existing  DOl  regulations.  Cases  where 
DOE  regulations  will  supersede  or 
supplement  DOI  regulations  will  be 
noted  in  the  appropriate  rulemaking. 

Subpart  B  of  Part  375  contains 
administrative  procedures  applicable  to 
doe's  mineral  leasing  regulations. 
Section  375.101  establishes  the 
procedures  for  filing  a  formal  request  for 
an  interpretation  of  DOE’s  mineral 
leasing  regulations.  This  section 
provides  that  requests  for  interpretation 
be  filed  with  DOE's  Ofrice  of  General 
Counsel  in  accordance  with  Subpart  F  of 
Part  205  of  Title  10,  Code  of  Federal 
Regulations.  This  section  also  provides 
for  consultation  with  the  Solicitor  of  the 
Department  of  the  Interior  before  an 
interpretation  is  issued. 

Section  375.102  provides  that  a 
request  for  the  issuance,  amendment,  or 
repeal  of  a  rule  be  Bled  with  DOE's 
General  Counsel  and  treated  as  a 
petition  for  rulemaking  in  accordance 
with  the  procedures  of  Subpart  L  of  10 
CFR  Part  205.  Under  these  procedures, 
the  General  Counsel  may  respond  to  a 
petition  for  issuance,  amendment,  or 
repeal  of  a  rule  by:  (1)  instituting  the 
proposed  rulemaking,  as  proposed  or  as 
modified  by  the  General  Counsel;  (2) 
notifying  the  petitioner  in  writing  that 
the  General  Counsel  does  not  intend  to 
institute  a  rulemaking  and  stating  the 
reasons;  or  (3)  notifying  the  petitioner  in 
writing  that  the  matter  is  under 
consideration  and  that  no  decision  can 
be  made  because  of  the  inadequacy  of 


available  information,  changing 
circumstances,  or  other  stated  reasons. 

III.  Oil  Royalties  Taken  in  Kind — Part 
391 

A.  General  The  Department  of  the 
Interior  has  administered  a  program 
through  the  United  States  Geological 
Survey  (USGS)  for  disposing  of  Federal 
OCS  oil  royalties  taken  in  kind  (herein 
"royalty  oil”).  The  OCS  royalty  oil 
program  has  been  operated  under  the 
regulations  at  30  CFR  Part  225a,  issued 
pursuant  to  the  Outer  Continental  Shelf 
Lands  Act,  (Act  of  August  7, 1963,  67 
Stat.  462  (43  U.S.C.  1331  et  seq.)). 

B.  Final  Regulations  (Part  391} — 
General  As  discussed  above,  with  the 
enactment  of  the  DOE  Act,  the  authority 
to  promulgate  regulations  "specifying 
the  procedures,  terms,  and  conditions 
for  the  acquisition  and  disposition  of 
Federal  royalty  interests  taken  in  kind” 
was  transferred  from  the  Secretary  of 
the  Interior  to  the  Secretary  of  Energy 
(42  U.S.C.  7152(b)(5)).  The  regulations 
issued  today  continue  the  operation  and 
the  policy  of  the  existing  DOI  program 
jihat  provides  for  the  sale  of  OCS  royalty 
oil  to  small  refiners.  This  policy  was 
also  required  by  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978 
(Pub.  L.  95-372,  OCSLAA).  A  provision 
has  been  added  that  allows  the  sale  of 
OCS  royalty  oil  to  the  public,  at  the 
discretion  of  the  Secretary  of  the 
Interior,  by  competitive  bidding  after 
specified  conditions  have  been  met, 

C.  Specific  OCS  Royalty  Oil 
Provisions.  The  present  DOI  OCS 
royalty  oil  regulations  at  30  CFR  Part 
225a  provide  for  sale  only  to  small 
refiners  for  use  in  their  refineries  and 
not  for  resale  in  kind,  except  when 
circumstances  warrant  other  action. 
Under  these  DOI  regulations,  all  Federal 
OCS  royalty  oil  sales  are  made  at  the 
market  price,  as  defined  by  DOI,  without 
premium  or  bonus;  however,  a  charge 
for  the  cost  of  administration  of  an 
amount  equal  to  one-half  percent  of  the 
market  price  is  made  for  each  barrel  of 
OCS  royalty  oil  sold.  When  applications 
are  filed  by  two  or  more  small  refiners 
for  the  same  oil,  the  oil  is  allocated 
among  the  applicants  by  a  drawing  or 
on  an  equitable  prorated  basis.  OCS 
royalty  oil  produced  under  an  oil  or  gas 
lease  originally  issued  by  any  state  and 
currently  maintained  in  effect  pursuant 
to  section  6  of  the  OCSLA  can  be  made 
available  for  disposal  only  when  the 
lessee  or  operator  under  the  lease 
involved  elects  to  pay  royalty  in  kind  to 
the  Secretary  of  the  Interior.  OCS 
royalty  oil  produced  in  areas  for  which 
ownership  is  in  dispute  between  the 
Federal  Government  and  a  State  can  be 


made  available  for  disposal  only  with 
the  concurrence  of  that  State. 

Most  of  the  revisions  made  by  DOE  to 
the  existing  DOI  regulations  constitute 
only  a  rewording  or  an  updating  of  the 
present  regulations.  The  major 
exceptions  are  the  addition  of  a 
provision  for  OCS  royalty  oil  sales  to 
the  public,  the  amendment  to  DOE's 
pricing  regulations,  the  elimination  of 
the  requirement  that  the  individual 
small  refiner  certify  that  adequate 
supplies  of  oil  at  equitable  prices  on  the 
open  .market  are  not  available  to  it,  and 
the  consultative  role  accorded  the 
Secretary  of  Energy.  In  considering  the 
revisions  the  Department  has  made  to 
the  royalty  oil  regulations,  DOE 
personnel  consulted  at  length  with 
representatives  of  both  DOI  and  the 
Small  Business  Administration  (SBA). 

There  are  four  substantive  revisions 
to  the  existing  DOI  regulations.  First,  the 
term  "market  price”  is  eliminated  and  a 
new  provision  (§  391.002)  is  included 
that  specifies  the  price  at  which  OCS 
royalty  oil  shall  be  sold  to  conform  to 
the  DOE  Mandatory  Petroleum  Price 
Regulations  in  10  CFR  Part  212  and  to 
the  OCSLAA.  Second,  the  requirement 
that  the  individual  small  refiner  certify 
that  adequate  supplies  of  oil  at  equitable 
prices  on  the  open  market  are  not 
available  is  eliminated.  Third,  the  SBA’s 
role  is  modified  because  the 
determination  and  certification  of  a 
refiner’s  refining  capacity  will  now  be 
made  by  the  Economic  Regulatory 
Administration  (ERA)  of  DOE 
(§  391.002).  Fourth,  a  requirement  has 
been  included  (§  391.110  (a))  that  the 
Secretary  of  the  Interior,  in  consultation 
with  the  Secretary  of  Energy,  determine 
whether  small  refiners  have  access  to 
adequate  supplies  of  oil  at  equitable 
prices.  This  determination  must  be  made 
before  conducting  a  public  lottery  sale 
or  offering  an  allocation  of  OCS  royalty 
oil  to  small  refiners. 

The  elimination  of  the  definition  of 
"market  price”  by  these  regulations 
should  not  significantly  affect  the 
existing  programs.  The  OCS  royalty  oil 
regulation  has  been  modified  to  conform 
to  the  language  of  the  OCSLAA  by 
stating  that  OCS  royalty  oil  shall  be  sold 
at  the  “regulated  price”  or,  if  no 
“regulated  price”  applies,  to  small 
refiners  at  the  “fair  market  value”  and 
to  purchasers  other  than  small  refiners 
at  not  less  than  the  “fair  market  value.” 

The  Department  has  made  no 
modifications  to  DOI’s  regulations 
relating  to  allocation  of  royalty  oil 
among  the  small  refiners  who,  through 
application,  are  eligible  to  receive 
royalty  oil. 

The  requirement  that  small  refiners 
certify  that  adequate  supplies  of  oil  at 
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equitable  prices  on  the  open  market  are 
not  available  was  contained  in  both  the 
DOI  regulations  and  the  DOE  proposed 
rulemaking.  It  has  been  eliminated.  The 
OCSLAA  requires  that  the  Secretary  of 
the  Interior,  in  consultation  with  the 
Secretary  of  Energy,  determine  whether 
the  class  of  small  reHners  has  access  to 
adequate  supplies  of  oil  at  equitable 
prices  rather  than  make  such  a 
determination  on  a  refiner-by-refiner 
basis.  The  legislative  history  of  the 
OCSLAA  indicates  that  the  Conference 
Committee  specifically  considered  the 
issue  of  individual  refiner  access  to 
supplies  of  oil.  The  Senate  Committee 
version  of  the  OCSLAS.  9,  contained  in 
its  definition  of  “small  refiner”  a 
requirement  not  only  that  the  small 
refiner  qualify  under  the  SBA  rules  but 
also  that  it  demonstrate  that  it  could  not 
“purchase  in  the  open  market  an 
adequate  supply  of  oil  to  meet  his 
needs.”  The  requirement  for  a  refiner- 
by-refiner  determination  was  eliminated 
by  the  Conference  Committee. 
Consequently,  the  requirement  in  the 
proposed  rulemaking  for  self 
certification  by  refiners  as  to  the 
nonavailability  of  adequate  supplies  of 
oil  at  equitable  prices  imposed  a 
standard  of  eligibility  higher  than  that 
contained  in  the  OCSLAA  and  it  is 
eliminated  in  this  final  rulemaking. 

ERA  currently  determines  and 
certifies  the  refining  capacity  of  all 
refiners  in  the  United  States  in 
connection  with  its  administration  of  the 
DOE  Mandatory  Petroleum  Allocation 
and  Price  Regulations.  Therefore,  the 
Department  believes  that,  in  the  interest 
of  consistency  in  federal  programs 
relating  to  crude  oil  sales  and  allocation, 
ERA  certification  with  regard  to  refinery 
capacity  (§391.002)  should  be  used  in 
the  administration  of  the  royalty  oil 
program. 

T^ese  regulations  supersede  the 
applicable  DOI  regulations  concerning 
the  disposal  of  OCS  royalty  oil,  which 
are  contained  in  30  CFR  Part  225a.  Any 
actions  taken  by  DOI  in  accordance 
with  30  CFR  Part  225a  by  publication  of 
the  Notice  of  Availability  of  Royalty  Oil 
before  the  effective  date  of  these 
regulations  shall  have  the  same  validity 
as  if  taken  in  compliance  with  these 
regulations. 

IV.  Amendments  to  DOE  Mandatory 
Petroleum  Price  Regulations — Part  212 

The  present  DOI  regulations  and  the 
regulations  issued  today  provide  for  an 
administrative  charge  of  Va  of  one 
percent  of  the  market  price  for  each 
barrel  of  royalty  oil  sold.  The 
Department  is  amending  10  CFR  §  212.74 
to  add  a  new  paragraph  (d)  that  would 
permit  the  ceiling  price  for  crude  oil  sold 


under  Part  391  to  be  adjusted  to  reflect 
this  administrative  charge. 

We  are  also  amending  §  212.74  of  the 
Mandatory  Petroleum  Price  Regulations 
to  add  a  new  paragraph  (e)  that 
provides  that  the  percentages  of  crude 
oil  sold  at  lower  tier,  upper  tier,  or  other 
prices  may  be  the  same  for  all  owners  of 
an  interest  in  a  property  for  which  the 
Department  has  issued,  to  one  or  more 
of  the  owners  thereof,  an  exception 
order  under  Subpart  D  of  10  CFR  Part 
205  specifying  the  percentages  to  be  sold 
at  each  price.  The  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  has  generally  permitted  working 
interest  owners  to  sell  a  higher 
percentage  of  their  production  at  upper 
tier  or  market  clearing  prices  than  the 
regulations  would  otherwise  have 
permitted  where  such  exception  relief 
has  been  found  necessary  to  keep  the 
property  in  production,  lliis  relief  has 
not  been  extended  to  the  owners  of 
royalty  interests  on  the  basis  that  they 
have  not  incurred  increased  costs  that 
impair  economic  incentive  to  maintain 
production. 

Royalty  agreements  themselves  are 
contracts.  Many  such  agreements 
resemble  more  closely  a  rent  charged 
the  producer,  calculated  on  the  basis  of 
the  producer’s  actual  receipts  for 
volumes  of  crude  oil  produced  from  a 
property,  than  a  discrete  first  sale  of 
crude  oil  by  the  owner  of  the  royalty 
interest.  Permitting  similar  treatment 
under  the  price  regulations  of  volumes 
of  crude  oil  associated  with  the  royalty 
interest  and  of  those  volumes  owned  by 
the  holder  of  the  producing  interest 
would  simplify  administration  of  this 
aspect  of  the  Department’s  regulatory 
programs.  It  would  avoid  the  possibility 
that  the  effects  of  the  price  rules  on 
individual  royalty  owners  would  turn 
upon  the  details  of  individual  royalty 
agreements. 

V.  Public  Comments  on  the  Proposed 
Rule 

The  comments  received  in  response  to 
the  Notice  of  Proposed  Rulemaking 
Regarding  the  Acquisition  and 
Disposition  of  Royalty  Oil  generally 
concentrated  on  the  onshore  section  of 
that  rulemaking,  proposed  10  CFR  Part 
391,  Subpart  C— Disposition  of  Onshore 
Royalty  Oil.  As  has  been  indicated,  the 
Department  is  not  issuing  the  Subpart  C 
onshore  royalty  oil  regulations  at  this 
time,  and  will  address  the  comments 
received  on  that  subpart  in  a  further 
rulemaking  proceeding.  Consequently, 
this  analysis  of  public  comments  will  be 
limited  to  those  comments  that 
addressed  10  CFR  Part  375 — ^Mineral 
Leasing:  General;  10  CFR  Part  391, 
Subparts  A  and  B;  and  10  CFR  212.74 — 


Amendments  to  the  Mandatory 
Petroleum  Price  Regulations. 

Major  Comments 

1.  A  number  of  commenters  raised 
issues  associated  with  DOE’s 
interpretation  and  proposed 
implementation  of  provisions  contained 
in  the  OCSLAA  relating  to  eligibility  to 
purchase  OCS  royalty  oil.  Several 
comments  addressed  DOE’s  definition  of 
the  class  of  “small  refiners”  and  urged 
that  the  criteria  for  eligibility  for  small 
refiner  participation  in  the  OCS  royalty 
oil  program  be  substantially  modified. 
They  desired  that  the  definition  of  small 
refiner  be  enlarged  to  accommodate 
refiners  with  greater  refining  capacity 
than  that  permitted  by  the  SBA 
definition.  Other  comments  addressed 
the  provision  permitting  the  sale,  under 
specified  conditions,  of  OCS  royalty  oil 
to  purchasers  other  than  small  refiners. 
These  commenters  asserted  that,  at  the 
present  time,  small  refiners  do  not  have 
an  adequate  supply  of  crude  oil  and  that 
sales  to  purchasers  other  than  small 
refiners  would  create  significant  oil 
supply  problems  for  small  refiners. 

Both  the  question  of  the  definition  of 
the  class  of  “small  refiners”  and  the 
question  of  providing  OCS  royalty  oil  for 
sale  to  purchasers  other  than  small 
refiners  are  explicitly  resolved  by  the 
statute  and  the  legislative  history. 

The  OCSLAA  (43  U.S.C.  1353(e)(2)) 
provides  a  specific  definition  of  the  term 
“small  refiner.”  It  requires  that 
standards  promulgated  by  the  SBA  be 
used  in  determining  the  eligibility  of 
small  refiners  for  participation  in  the 
OCS  royalty  oil  program.  Currently, 
those  SBA  standards  limit  participation 
in  the  program  to  refiners  that  are 
principally  engaged  in  refining 
operations  that  do  not  have  more  than 
1,500  employees  or  a  refining  capacity 
greater  than  45,000  barrels  per  day. 
Additionally,  SBA  has  promulgated 
standards  that  apply  to  small  businesses 
that  are  not  principally  engaged  in 
refining  but  that  have  a  refinery  as  a 
component  of  the  corporate  entity. 

Review  of  the  legislative  history  of  the 
OCSLAA  makes  clear  that  Congress 
specifically  intended  that  small  refiners 
be  the  principal  recipients  of  OCS 
royalty  oil,  unless  it  was  determined 
that  they  had  “access  to  adequate 
supplies  of  oil  at  equitable  prices.”  In 
defining  “small  refiner”  as  one  meeting 
the  SBA  standards,  the  Conference 
Committee  added  the  phrase  “in  effect 
on  the  date  of  enactment  of  this  section 
or  as  thereafter  revised  or  amended”  to 
provide  continuity  in  administration  of 
the  small  refiner  preference.  By 
incorporating  this  additional  phrase. 
Congress  emphasized  its  intent  that  SBA 
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set  the  standard  to  assure  continuation 
of  the  small  refiner  preference. 

Despite  the  provision  for  the  sale  of 
OCS  royalty  oil  to  purchasers  other  than 
small  refiners,  it  is  clear  from  a  review 
of  the  legislative  history  that  the 
Congress  intended  to  continue  the  policy 
by  providing  for  the  allocation  of  royalty 
oil  to  small  refiners.  The  report  by  the 
House  Ad  Hoc  Select  Committee  on  the 
Outer  Continental  Shelf  regarding  HJl. 
1614,  the  House  Committee  Bill  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  (H.R.  REP.  NO.  95-590, 

95th  Cong.,  1st  Sess.  (1977]),  states  that 
“(ijn  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631],  the  present 
regulations  for  the  disposition  of  royalty 
oil  provide  for  the  allocation  of  such  oil 
to  small  reHners.  It  is  the  intention  of  the 
Committee  that  such  disposition  be 
continued.” 

With  regard  to  the  provision  in  the 
regulation  providing  for  sales  of  OCS 
royalty  oil  to  the  public,  the  OCSLAA 
(43  U.S.C.  1353]  contains  provisions 
under  which  OCS  royalty  oil  may  be 
sold  to  the  public.  The  statute  requires 
that  the  Secretary  of  the  Interior 
determine  whether  small  rebners  have 
access  to  adequate  supplies  of  oil  at 
equitable  prices.  If  the  determination  is 
that  small  reHners  do  not  have  access  to 
adequate  supplies  of  oil  at  equitable 
prices,  then  OCS  royalty,  oil  is  to  be 
allocated  or  a  lottery  sale  held,  with  the 
competitors  for  such  oil  restricted  to 
qualified  small  refiners.  If  the 
determination  is  that  the  small  refiners 
do  have  access  to  adequate  supplies  of 
oil  at  equitable  prices,  then  the 
Secretary  of  the  Interior  may  make  the 
OCS  royalty  oil  available  to  the  public 
for  sale  by  competitive  bid. 

Given  the  current  crude  oil  supply 
situation,  neither  DOE  nor  DOI  believe 
it  is  likely  that  the  Secretary  of  the 
Interior,  in  consultation  with  the 
Secretary  of  Energy,  will  make  a 
determination  that  would  lead  to  OCS 
royalty  oil  sales  to  the  public.  The 
Department  of  Energy,  however, 
believes  that  the  regulations  should 
include  provisions  implementing  this 
aspect  of  the  OCSLAA. 

Consequently  the  definition  of  “small 
refiner”  and  the  provision  for  OCS 
royalty  oil  sales  to  the  public  will  be 
retained. 

2.  Several  individuals  suggested  that 
the  sales  of  royalty  oil  to  the  public  be 
restricted  to  refiners. 

There  is  no  evidence  in  either  the 
statute  or  the  legislative  history  that 
Congress  intended  to  define  public  so 
narrowly  as  to  eliminate  the  possibility 
of  royalty  oil  sales  to  anybody  but 
refiners.  By  incorporating  provisions  for 
sales  of  OCS  royalty  oil  to  purchasers 


other  than  small  refiners  in  this 
rulemaking,  DOE  is  implementing  the 
statutory  requirements  of  the  OCSLAA. 
Although  the  term  purchasers  is  not 
defined  to  include  only  refiners,  the 
regulation  does  require  in  §  391.110(b](2] 
that  royalty  oil  purchased  by  the  public 
not  be  resold  in  kind, 

3.  One  commenter  suggested  that  the 
regulation  specify  that  "there  can  be  an 
offer  of  sale  to  the  public  only  after  the 
Secretary  determines  that  small  refiners 
have  adequate  access  to  oil  at  equitable 
prices”,  in  order  to  be  Consistent  with 
the  preamble  of  the  proposed  regulation. 

The  Department  agrees  with  this 
comment.  As  discussed  above,  DOE 
believes  that  a  finding  should  be  made 
before  any  royalty  oil  sales  with  regard 
to  whether  small  refiners  have  access  to 
adequate  supplies  of  oil  at  equitable 
prices.  Therefore,  to  clarify  the  proposal, 
language  has  been  added  to  §  391.110(a] 
requiring  that  such  a  finding  be  made 
and  requiring  its  publication  in  the 
Federal  Register. 

4.  A  substantial  number  of  comments 
favored  retaining  the  provision  of  the 
current  DOI  regidations  that  limits  the 
amount  of  OCS  royalty  oil  that  may  be 
purchased  to  60%  of  the  eligible  re^er’s 
capacity. 

In  its  proposed  rule,  the  Department 
proposed  that  the  60%  limitation  be 
eliminated.  Upon  further  consideration, 
DOE  has  decided  to  retain  this  provision 
in  its  final  regulations  (§  391.110(b](4]]. 
We  believe  that  the  60%  limitation  is  a 
reasonable  mechanism  to  ensure  that  a 
small  refiner  does  not  become  totally 
dependent  upon  royalty  oil  for  its  supply 
of  crude  oil.  It  is  also  a  device  to  ensure 
that  crude  oil  is  distributed  equitably 
among  crude  deficient  royalty  oil 
applicants.  The  Department  has  revised 
the  60%  limitation  to  provide  that  it 
applies  to  volumes  contracted  to  be 
sold,  as  estimated  at  the  time  of  sale, 
rather  than  to  actual  volumes  received. 
This  provision  will  significantly  reduce 
DOI's  administrative  burden  in 
monitoring  the  60%  limitation  without 
defeating  its  purpose. 

5.  Public  comments  addressed  to  the 
provision  in  the  proposed  §  391.140(a](2] 
requiring  certification  of  a  refiner’s 
capacity  by  DOE’s  Economic  Regulatory 
Administration  (ERA]  were  generally  in 
favor  of  it.  The  question  of  when  such 
certification  should  take  place  was  the 
subject  of  disagreement.  One  commenter 
suggested  that  certification  of  capacity 
take  place  “prior  to  sales”  while  another 
suggested  that  capacity  be  certified  “as 
of  the  date  of  contract  award.” 

Another  commenter  indicated  concern 
with  respect  to  refineries  that  were 
under  construction  or  being  expanded  at 
the  time  of  application  but  that  would  be 


operational  at  the  time  of  OCS  royalty 
oil  contract  award.  The  concern  was 
that,  if  ERA  refinery  capacity 
certification  were  required  at  the  time  of 
application  for  royalty  oil,  such 
refineries  would  be  ineligible  for 
participation  in  the  program  until  the 
next  royalty  oil  sale. 

We  have  concluded  that,  from  an 
administrative  point  of  view,  it  is 
reasonable  to  require  generally  that 
ERA  certification  of  capacity  be 
available  and  be  made  a  part  of  the 
application  for  OCS  royalty  oil.  DOE 
recognizes,  however,  that  ERA 
certification  is  a  new  provision  in  the 
OCS  royalty  oil  regulation.  We  believe 
that  there  must  be  some  degree  of 
flexibility  to  accommodate  refiners  that 
might  be  prevented  from  pa/ticipating  in 
a  royalty  oil  sale  by  an  absolute 
requirement  that  ERA  certification  be 
part  of  the  application.  DOE  has, 
therefore,  inserted  language 
(§  391.140(a](3]]  that  permits  the  USGS 
designated  official  to  accept 
applications  without  the  ERA  refinery 
capacity  certification,  if  the  applications 
contain  enough  data  to  permit  the 
ofbcial  to  determine  projected  refinery 
capacity  and  the  date  on  which  the 
refinery  will  be  operational.  The 
provision  requires,  however,  that  ERA 
certification  be  available  three  months 
before  the  award  of  the  contract.  This 
ensures  that  the  ERA  certification  will 
be  available  at  the  time  allocations  of 
royalty  oil  are  made.  It  is  the 
Department’s  intent  in  this  provision  to 
insure  that  OCS  royalty  oil  contracts  be 
awarded  only  on  the  basis  of 
operational  refinery  capacity. 

The  provision  for  an  exception  to  the 
requirement  that  ERA  certification  be 
submitted  at  the  time  of  application 
should  not  be  interpreted  as  requiring 
the  designated  official  to  accept  data 
from  the  refiner  certifying  his  own 
capacity  nor  should  it  be  interpreted  as 
placing  any  duty  on  ERA  to  perform  the 
certification  of  capacity  on  site  before 
the  date  of  royalty  oil  allocations. 

6.  Several  commenters  opposed  the 
one-half  percent  administrative  fee 
levied  on  the  sales  price  of  each  barrel 
of  royalty  oil  (§  391.110(a](3]  of  these 
regulations  and  the  current  DOI 
regulation  at  30  CFR  225a.3].  Section 
212.74(d]  of  10  CFR  Part  212  is  also 
amended  by  this  r\ilemaking  to  permit 
the  ceiling  price  of  royalty  oil  to  be 
increased  by  this  one-half  percent 
administrative  fee.  The  commenters 
were  opposed  to  this  increase  in  the 
price,  of  Federal  royalty  oil  unless 
similar  price  relief  for  costs  incurred 
were  extended  to  private  royalty 
owners. 
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The  Department  believes  it  is 
appropriate  to  require  purchasers  of 
royalty  oil  to  reimburse  the  Federal 
Government  for  costs  associated  with 
the  administration  of  the  program.  DOI, 
in  its  administration  of  the  royalty  oil 
program,  also  required  the  payment  of 
the  one-half  percent  administrative  fee. 
31  U.S.C.  483a  (Act  of  August  31, 1951, 
Ch.  376,  Title  V,  §  501,  65  Stat.  290) 
clearly  indicates  that  programs  like  the 
DCS  royalty  oil  program  should  be  “self- 
sustaining  to  the  fullest  extent  possible, 
and  the  head  of  each  Federal  agency  is 
authorized  *  *  *  to  prescribe  therefor 
[a]  fee  *  *  Consequently,  the 
provision  in  §  391.110(b)(2)  requiring  the 
payment  of  the  adminisbative  fee  will 
be  retained. 

7.  All  commenters  who  addressed  the 
proposed  pricing  changes  contained  in 
10  CFR  212.74(e)  were  generally 
supportive.  The  proposed  amendments 
to  the  mandatory  petroleum  price 
regulations  extended  price  relief  to 
royalty  interest  owners  when  it  was 
granted  to  those  with  an  operating 
interest.  The  only  disagreement  was 
with  the  extent  of  the  relief  granted. 
Several  of  the  commenters  who  were  in 
favor  of  the  proposed  changes  desired  to 
have  the  relief  granted  to  royalty 
interest  owners  by  these  regulations 
extended  to  other  DOE  programs  which 
provide  incentives  to  working  interest 
owners. 

The  Department  believes  that  the  new 
10  CFR  212.74(e)  provides  sufficient 
relief  to  royalty  interest  owners  and 
simplifies  the  administration  of  this 
particular  aspect  of  DOE’s  regulatory 
program.  Further,  our  intent  in  the 
proposed  regulation  was  to  limit  the 
extension  of  relief  to  the  case  where  an 
exception  had  been  granted  to  the 
working  interest  owner.  The  Department 
sees  no  basis  for  extending  this 
proposed  change  to  those  royalty 
owners  with  interests  in  properties  for 
which  incentives  for  tertiary  recovery 
have  been  or  will  be  provided.  The 
amendment  has  been  redrafted  to  be 
limited  explicitly  to  the  case  where  an 
exception  has  been  granted;  as  it  is 
currently  structured  it  would  not  make 
the  effect  of  DOE’s  pricing  rules  hinge 
on  the  details  of  specific  royalty 
agreements. 

8.  One  commenter  questioned  whether 
it  was  appropriate  that  DOE,  as  opposed 
to  DOI,  interpret  the  regulations  since 
DOI  will  administer  the  regulations.  The 
commenter  also  thought  that  10  days 
was  insufficient  time  for  DOI  to  review 
and  comment  on  interpretations  issued 
by  DOE  and  suggested  30  days  as  a 
minimum  period. 

DOE  believes  that  it  is  both 
appropriate  and  necessary  for  it  to 


interpret  its  own  regulations.  The 
Department  is  the  agency  charged  with 
the  responsibility  to  promulgate  certain 
mineral  leasing  regulations  under 
section  302(b)  of  the  DOE  Act;  it  is  only 
reasonable  that  DOE  retain  the 
authority  to  interpret  its  intention  in 
promulgating  those  regulations.  To  do 
otherwise  would  be  to  abrogate  its 
responsibility.  DOE  also  believes  that  it 
must  retain  Ae  interpretation  authority 
in  order  to  remain  aware  of  difHcuIties 
that  the  public  may  have  in 
understanding  its  regulations  and  that 
DOI  may  have  in  administering  them. 
This  will  allow  DOE  to  make  necessary 
changes.  DOE  has  decided,  however,  to 
lengthen  the  DOI  review  and  comment 
period  to  30  days  to  ensure  that  DOI  will 
have  an  adequate  period  of  time  to 
comment  on  any  interpretations. 

9.  Many  commenters  discussed  the 
issue  of  the  relatively  large  amounts  of 
available  royalty  oil  that  are  not  taken 
in  kind  due  to  the  disqualification  of  the 
refiner  subsequent  to  the  OCS  royalty 
oil  award.  The  commenters  suggested 
that  provision  for  distributing  this 
royalty  oil  be  made  in  this  rulemaking. 

In  its  proposed  rulemaking  the 
Department  did  not  directly  address  this 
issue.  Provisions  were  included  in 
I  391.110(b)(2)  for  additional  sales  of 
royalty  oil  should  excess  oil  be 
available  after  the  initial  allotments 
have  been  made  in  the  case  of  royalty 
oil  sales  to  the  public.  The  issue  of 
royalty  oil  for  which  contracts  were 
awarded  and  not  consummated  was  not 
addressed. 

As  drafted,  the  regulations  do  not 
address  the  frequency  of  royalty  oil 
sales  nor  do  they  generally  specify  what 
should  be  done  with  volumes  of  oil  that 
ultimately  are  not  purchased.  The 
regulations  concern  the  standards  and 
procedures  under  which,  when  held, 
royalty  oil  sales  must  take  place. 

Volumes  of  royalty  oil  that  are  offered 
for  sale  but  remain  unsold  become 
available  on  an  irregular  basis. 

Requiring  that  these  volumes  be 
reoffered  as  they  become  available 
would  impose  an  administrative  burden 
that  may  not  be  justified. 

Current  USGS  practice  in  OCS  royalty 
oil  sales  is  to  hold  major  royalty  oil 
offerings  every  three  years.  Smaller, 
interim  offerings,  when  sufficient 
additional  volumes  are  available,  are 
held  on  an  annual  basis  following  each 
major  offer.  DOI  indicates  that  it  would 
be  burdensome  to  hold  sales  more  than 
once  a  year.  Consequently,  no  change  in 
the  proposed  rule  will  be  made. 

10.  One  commenter  suggested  that 
DOE  “ensure  to  the  fullest  extent 
possible  that  all  Federal  royalties  are 
paid  in  kind.” 


DOE  recognizes  that  the  Secretary  of 
the  Interior  has,  historically,  elected  not 
to  take  all  available  Federal  royalty  oil 
in  kind.  There  are  several  factors  that 
DOI  considers  in  determining  what 
speciHc  royalty  to  make  available  for 
sale.  Factors  such  as  the  relatively  small 
quantity  of  royalty  oil  available  from  a 
speciHc  lease,  transportation  difHcuIties 
inherent  in  the  collection  of  the  royalty 
oil  created  by  the  location  of  the  lease, 
the  location  of  potential  purchasers  for 
royalty  oil  from  some  speciHc  leases, 
and  the  refining  characteristics  of  the 
crude  oil  all  may  militate  against  taking 
some  royalties  in  kind. 

Given  the  variety  of  reasons  that  may 
lead  to  a  decision  not  to  take  all 
available  royalty  oil  in  kind,  an 
inflexible  approach  to  that  decision  is 
undesirable.  Therefore,  DOE  does  not 
think  it  appropriate  to  circumscribe  the 
discretion  of  the  Secretary  of  the  Interior 
in  this  area. 

11.  Several  comments  raised  issues 
that  were  not  within  the  scope  of  the 
proposed  rulemaking.  They  are  not 
being  addressed  in  this  final  rule. 
Individuals  wishing  to  request 
regulatory  changes  that  fall  within  other 
areas  of  DOE’s  regulatory  jurisdiction 
should  consider  submitting  a  formal 
petition  for  rulemaking. 

(Outer  Continental  Shelf  Lands  Act,  ch.  345, 

67  Stat.  462  (43  U.S.C.  1331  et  seq.,  1953),  as 
amended  by  Pub.  L  95-372;  Emergency 
Petroleum  Allocation  Act,  Pub.  L.  93-159,  87 
Stat.  627  (15  U.S.C.  751  et  seq.,  1973),  as 
amended  by  Pub.  L.  93-511,  Pub.  L.  94-99, 

Pub.  L.  94-133  and  Pub.  L.  94-163; 
Administrative  Procedure  Act,  as  amended 
by  Pub.  L  89-554;  80  Stat.  383  (5  U.S.C.  553); 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91,  91  Stat.  565  (42  U.S.C.  7101  et  seq. 
1977):  E.0. 12009,  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  February  5, 

1980. 

Ruth  M.  Davis, 

Assistant  Secretary,  Resource  Applications. 

1.  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  is  amended  by 
establishing  a  Subchapter  C  and  adding 
Parts  375  and  391  thereof  to  read  as 
follows: 


SUBCHAPTER  C— LEASING 

PART  375— MINERAL  LEASING: 
GENERAL 

Subpart  A— General  Provisions 

Sec. 

375.001  Purpose  and  scope. 

375.002  Applicability. 

375.003  Authority. 
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Sec. 

375.004  Definitions. 

375.005  Effect  on  existing  regulations. 

Subpart  B— Administrative  Procedures 

375.101  Interpretation. 

375.102  Rulemaking. 

Authority:  Pub.  L  89-554,  80  Stat.  383  (5 
U.S.C.  553);  secs.  302,  303  and  644,  Pub.  L  95- 
91.  91  Stat.  578-579,  579-580,  599  (42  U.S.C. 
7152,  7153  and  7254):  E.0. 12009.  42  FR  46267. 

Subpart  A — General  Provisions 

§  375.001  Purpose  and  scope. 

(a)  The  purpose  of  this  Part  375  is  to 
describe  DOS's  general  authority  in  the 
mineral  leasing  area  and  to  establish 
general  provisions  applicable  to  DOE's 
mineral  leasing  regulations  in  this 
Subchapter  C. 

(b)  The  mineral  leasing  regulations 
issued  by  DOE  pursuant  to  sections 
302(b)  and  303  of  the  DOE  Act  will  be 
found  in  this  Subchapter  C. 

(c)  Section  303(a)  of  the  DOE  Act 
provides  that  the  Secretary  of  the 
Interior  retains  any  mineral  leasing 
authorities  not  transferred  under  section 
302(b)  of  the  DOE  Act  and  that  he  is 
solely  responsible  for  the  issuance  and 
supervision  of  Federal  leases  and  the 
enforcement  of  all  regulations 
applicable  to  the  leasing  of  mineral 
resources,  including  but  not  limited  to 
regulations  applicable  to  lease  terms 
and  conditions  and  production  rates. 

§375.002  AppUcability. 

The  provisions  in  Subpart  A  and 
Subpart  B  of  this  Part  375  are  applicable 
to  all  of  the  regulations  in  Subchapter  C. 
unless  otherwise  noted. 

§  375.003  Authority. 

(a)  Section  302(b)  of  the  DOE  Act 
transferred  to,  and  vested  in,  the 
Secretary  of  Energy  the  fimctions  of  the 
Secretary  of  the  Interior  to  promulgate 
regulations  under  the  Outer  Continental 
Shelf  Lands  Act,  the  Mineral  Lands 
Leasing  Act,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and 
Conservation  Act,  which  relate  to:  the 
fostering  of  competition  for  Federal 
leases  (including,  but  not  limited  to, 
prohibition  on  bidding  for  development 
rights  by  certain  types  of  joint  ventures); 
implementation  of  alternative  bidding 
systems  authorized  for  the  award  of 
Federal  leases;  the  estabhshment  of 
diligence  requirements  for  operations 
conducted  on  Federal  leases  (including, 
but  not  limited  to,  procedures  relating  to 
the  granting  or  ordering  by  the  Secretary 
of  the  Interior  of  suspension  of 
operations  or  production  as  they  relate 
to  such  requirements);  setting  rates  of 
production  for  Federal  leases;  and  the 
specifying  of  the  procedures,  terms  and 


conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interest 
taken  in  kind. 

(b)  The  function  of  the  Secretary  of 
the  Interior  to  establish  production  rates 
for  all  Federal  leases  was  also 
transferred  to,  and  vested  in,  the 
Secretary  of  Energy  by  section  302(c)  of 
the  DOE  Act. 

(c)  Section  303(c)(1)  of  the  DOE  Act 
requires  the  Secretary  of  the  Interior  to 
afford  the  Secretary  of  Energy  not  less 
than  thirty  days,  prior  to  the  date  on 
which  DOI  Hrst  publishes  or  otherwise 
prescribes  the  terms  and  conditions  on 
which  a  Federal  lease  will  be  issued,  to 
disapprove  any  term  or  condition  of 
such  lease  that  relates  to  any  matter 
with  respect  to  which  the  Secretary  of 
Energy  has  authority  to  promulgate 
regulations  under  section  302(b)  of  the 
DOE  Act.  No  such  term  or  condition 
may  be  included  in  such  a  lease  if  it  is 
disapproved  by  the  Secretary  of  Energy. 

(d)  In  exercising  his  authority  to 
promulgate  regulations  under  section 
302(b)  of  the  DOE  Act.  the  Secretary  of 
Energy  is  required  by  section  303(b)  of 
the  DOE  Act  to  consult  with  the 
Secretary  of  the  Interior  during  the  . 
preparation  of  such  regulations  and  to 
afford  the  Secretary  of  the  Interior  not 
less  than  thirty  days  prior  to  the  date  on 
which  the  DOE  first  publishes  or 
otherwise  prescribes  regulations  to 
comment  on  the  content  and  effect  of 
such  regulations. 

§375.004  Definitions. 

For  purposes  of  this  Subchapter  C: 
“Area”  or  “region”  means  the 
geographic  area  or  region  over  which 
the  uses  designated  official  has 
jurisdiction,  unless  the  context  in  which 
those  words  are  used  indicates  a 
different  meaning  is  intended. 

“Designated  Official”  means  a 
representative  of  DOI  subject  to  the 
direction  and  supervisory  authority  of 
the  Director,  the  Chief,  Conservation 
Division,  USGS,  and  the  appropriate 
Regional  Conservation  Manager, 
Conservation  Division,  USGS, 
authorized  and  empowered  to  supervise 
and  direct  all  oil  and  gas  operations  and 
to  perform  other  duties  prescribed  in  30 
CFR  Part  250  (offshore). 

“Director”  means  Director,  United 
States  Geological  Sur\'ey,  Department  of 
the  Interior. 

“DOE”  means  the  Department  of 
Energy,  including  the  Secretary  of 
Energy,  or  his  or  her  delegate. 

“DOE  Act”  means  the  Department  of 
Energy  Organization  Act  (Pub.  L  95-91, 

91  Stat.  565  (42  U.S.C.  7101  et  seq.)]. 

“DOI”  means  the  Department  of  the 
Interior,  including  the  Secretary  of  the 
Interior,  or  his  or  her  delegate. 


“Federal  lease”  means  an  agreement 
which,  for  any  consideration,  including, 
but  not  limited  to,  bonuses,  rents  or 
royalties  conferred,  and  convenants  to 
be  observed,  authorizes  a  person  to 
explore  for,  or  develop,  or  produce  (or  to 
do  any  or  all  of  these)  oil  and  gas,  coal, 
oil  shale,  tar  sands,  and  geothermal 
resources  on  lands  or  interests  in  lands 
under  Federal  jurisdiction. 

“OCS”  means  the  Outer  Continental 
Shelf,  which  includes  all  submerged 
lands  (1)  that  lie  seaward  outside  of  the 
area  of  lands  beneath  navigable  waters 
as  debned  in  the  Submerged  Lands  Act 
(Pub.  L.  31-35,  67  Stat.  29.  (43  U.S.C. 
1301))  and  (2)  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

“OeSLA”  means  the  Outer 
Continental  Lands  Act.  as  amended  (Act 
of  August  7, 1953,  Ch.  345,  67  Stat.  462, 

43  U.S.C.  1331  et  seq.,  as  amended  by 
Pub.  L  95-372,  92  Stat.  629). 

“Oil”  means  a  mixture  of 
hydrocarbons  that  exists  in  a  liquid  or 
gaseous  phase  in  an  underground 
reservoir  and  which  remains  or  becomes 
liquid  at  atmospheric  pressure  after 
passing  through  surface  separating 
facilities,  including  condensate 
recovered  by  means  other  than  a 
manufacturing  process. 

“USGS”  means  the  United  States 
Geological  Survey,  Department  of  the 
Interior. 

§  375.005  Effect  on  existing  reguiations. 

In  some  instances  regulations  issued 
by  DOE  in  this  Subchapter  C  may 
supersede,  in  whole  or  in  part,  certain 
regulations  which  have  been 
promulgated  by  DOI,  The  specific 
regulations  superseded  will  be  identiHed 
in  the  applicable  rulemakings  issued  for 
codification  in  this  Subchapter  C. 

Subpart  B — Administrative  Procedures 

§  375.101  Interpretation. 

Any  person  seeking  an  interpretation 
of  the  mineral  leasing  regulations  in  this 
Subchapter  C  shall  file  a  written  request 
with  the  General  Counsel  of  DOE.  Each 
such  request  shall  be  processed  in 
accordance  with  the  procedures 
established  in  Subpart  F  of  10  CFR  Part 
205. 

Prior  to  issuing  an  interpretation  of 
these  regulations,  the  General  Counsel 
shall  afford  the  Solicitor  of  DOI  not  less 
than  thirty  days  to  comment  on  the 
content  and  effect  of  such  interpretation. 

§  375.102  Ruiemaking. 

Any  person  seeking  issuance, 
amendment,  or  repeal  of  the  mineral 
leasing  regulations  in  this  Subchapter  C 
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shall  file  a  formal  written  request  with 
the  General  Counsel  of  DOE.  The 
request  shall  be  filed  as  a  petition  for 
rulemaking  and  treated  in  accordance 
with  the  procedures,  as  applicable,  of 
Subpart  L  of  10  CFR  Part  205. 

PART  391— ACQUISITION  AND 
DISPOSITION  OF  FEDERAL  ROYALTY 
INTERESTS  TAKEN  IN  KIND 

Subpart  A— General  Provisions 

Sec. 

391.001  Purpose  and  authority. 

391.002  Definitions. 

Subpart  B— Disposition  of  .Outer 
Continental  Shelf  Royalty  Oil 

391.101  Purpose  and  scope. 

391.102  Definitions. 

391.110  OCS  royalty  oil  allocation. 

391.120  Reimbursement  to  lessee  for 
transportation. 

391.130  Exchange  agreements. 

391.140  Application;  contents. 

391.141  Action  by  the  Designated  Official. 

391.142  Action  by  DOI. 

391.150  Notices. 

Authority:  Act  of  August  7, 1953,  ch.  345, 
secs.  5,  6  and  8,  67  Stat.  464,  465,  468  (43 
U.S.C.  1334, 1335  and  1337),  as  amended  by 
secs.  204,  205  and  208,  Pub.  L  95-372,  92  Stat. 
636-640,  640-646,  666-668;  secs.  302,  303  and 
644,  Pub.  L  95-91  91  Stat.  578-599,  579-580, 
599  (42  U.S.C.  7152,  7153  and  7254);  E.O. 

12009,  42  FR  46267. 

Subpart  A— General  Provisions 

§  391.001  Purpose  and  authority. 

The  regulations  in  this  Part  391  specify 
the  procedures,  terms,  and  conditions 
for  the  acquisition  and  disposition  of 
Federal  royalty  interests  taken  in  kind 
and  are  issued  pursuant  to  section 
302(b)(5)  of  the  DOE  Act. 

§  391.002  Definitions. 

For  purposes  of  this  Part  391 — 

“Notice  of  Availability  of  Royalty  Oil” 
means  a  notice  published  in  the  Federal 
Register  by  DOI  to  advise  interested 
parties  that  royalty  oil  is  being  made 
available  for  purchase  by  qualified 
small  refiners  or  purchasers  and  the 
approximate  volume  of  oil  which  may 
be  available. 

“Operator"  means  the  owner  of 
operating  rights  or  the  designee  of  such 
parties  who  own  the  operating  rights 
including  the  lessee,  who  performs  the 
necessary  functions  relating  to  oil  and 
gas  production. 

“Refinery  capacity”  means  actual 
certified  refining  capacity  on  a  barrel 
per  calendar  day  basis,  as  determined 
by  the  Economic  Regulatory 
Administration  of  DOE. 


Subpart  B— Disposition  of  Outer 
Continental  Shelf  Royalty  Oil 

§  391.101  Purpose  and  scope. 

The  regulations  in  this  Subpart  B 
establish  the  policy  and  procedures  for 
the  disposition  of  royalty  oil  taken  in 
kind  from  Federal  OCS  oil  and  gas 
leases  issued  pursuant  to  OCSLA. 

§391.102  Definitions. 

For  purposes  of  this  Subpart  B: 

“Allotment”  means  the  discrete 
quantity  of  royalty  oil  to  be  sold  to  a 
purchaser.  The  quantity  of  oil  in  an 
allotment  shall  be  determined  by  DOI 
and  shall  be  contained  in  the  “Notice  of 
Availability  of  Royalty  Oil.” 

“Fair  market  value”  means  the  value 
of  oil  determined  by  DOI  (1)  computed 
at  a  unit  price  equivalent  to  the  average 
unit  price  at  which  such  oil  was  sold 
pursuant  to  a  lease  during  the  period  for 
which  any  royalty  or  net  profit  share  is 
accrued  or  reserved  to  the  United  States 
pursuant  to  such  lease,  or  (2)  if  there 
were  no  such  sales,  or  if  DOI  finds  that 
there  were  insufficient  number  of  such 
sales  to  equitably  determine  such  value, 
computed  at  the  average  unit  price  at 
which  oil  was  sold  pursuant  to  other 
leases  in  the  same  region  of  the  OCS 
during  such  period,  or  (3)  if  there  were 
no  sales  of  oil  from  such  region  during 
such  period,  or  if  DOI  finds  that  there 
are  an  insufficient  number  of  such  sales 
to  equitably  determine  such  value,  at  an 
appropriate  price  determined  by  DOI. 

“Lessee”  means  the  holder  of  a 
Federal  OCS  oil  and  gas  lease  issued 
under  the  OCSLA  who  is  authorized  to 
develop  and  produce  oil  and  gas, 
including  all  parties  holding  such 
authority  by  or  through  the  lessee. 

“OCS  royalty  oil”  means,  for  a  section 
8  lease,  that  amount  of  oil  that  DOI  has 
determined  to  take  in  kind  in 
satisfaction  of  the  section  8  lessee's 
royalty  obligation.  “OCS  royalty  oil” 
means,  for  a  section  6  lease,  that  amount 
of  oil  that  the  lessee  elects  and  that  DOI 
accepts  as  payment  in  satisfaction  of  the 
lessee’s  royalty  obligation. 

“Point  of  delivery”  means  the  place  at 
which  OCS  royalty  oil,  or  the  quantity 
thereof  in  a  commingled  stream,  is 
delivered  by  the  lessee  to  the  United 
States  and  ownership  of  the  OCS 
royalty  oil  is  transferred  simultaneously 
by  the  United  States  to  the  small 
refiner/purchaser.  With  respect  to:  (1) 
all  leases  issued  after  October  1969,  the 
point  of  delivery  shall  be  a  place 
designated  by  or  acceptable  to  the 
designated  official.  The  deliveries 
normally  shall  be  made  immediately 
downstream  from  the  place  of 
measurement  of  such  oil  or  of  the 
commingled  stream  containing  such  oil. 


after  separation  and  treating  processes; 
provided,  however,  that  if  such 
measurement  is  at  an  ofishore  location 
and  such  oil  is  commingled  after  such 
measurement  with  other  untreated  oil 
and  is  transported  to  a  treating  facility 
for  treating  and  final  measurement,  the 
point  of  delivery  may  be  immediately 
downstream  of  the  place  of  final 
measurement;  and  provided  further,  that 
the  point  of  delivery  may  be  at  any  other 
place  which  the  designated  official 
determines  is  practical  for  both  the 
lessee  and  the  purchaser,  and  which 
ensures  proper  safeguards  for  the 
environment;  and  (2)  section  8  leases 
issued  prior  to  October  1969,  the  point  of 
delivery  shall  be  a  place  designated  by 
the  lessee. 

“Purchaser”  means  any  member  of  the 
public  who  complies  with  §  391.140(b). 

“Regulated  price”  means  the  highest 
price  (a)  at  which  oil  may  be  sold 
pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973  (Pub.  L.  93-159,  87 
Stat.  628  (15  U.S.C.  751,  et  seq.))  and  any 
rule  or  order  issued  under  such  Act,  or 
(b)  at  which  Federal  oil  may  be  sold 
under  any  provision  of  law  or  rule  or 
order  thereunder  which  sets  a  price  (or 
manner  for  determining  a  price)  for  oil. 

“Section  6  lease”  means  an  oil  and 
gas  lease  originally  issued  by  any  State 
and  currently  maintained  in  effect 
pursuant  to  section  6  of  the  OCSLA. 

“Section  8  lease”  means  an  oil  and 
gas  lease  issued  by  the  United  States 
pursuant  to  section  8  of  the  OCSLA. 

“Small  refiner”  means  an  owner  of  an 
existing  refinery  or  refineries  who  can 
demonstrate  its  qualification  as  a  small 
business  concern  under  the  rules  of  the 
Small  Business  Administration,  both  at 
the  time  of  application  and  at.  the  time  of 
award  of  the  contract  to  purchase  such 
oil.  The  combined  refinery  capacity  of  a 
small  refiner  shall  be  employed  in 
determining  if  a  small  refiner  has 
demonstrated  its  qualification  under  the 
preceding  sentence. 

§  391.1 10  OCS  royalty  oil  allocation. 

(a)  Determination  by  the  Secretary  of 
the  Interior.  The  Secretary  of  the 
Interior,  after  consultation  with  the 
Secretary  of  Energy,  shall  make  a 
determination  whether  small  refiners 
have  access  to  adequate  supplies  of  oil 
at  equitable  prices.  The  determination 
by  the  Secretary  of  the  Interior  shall  be 
made  prior  to  any  offer  to  sell  OCS 
royalty  oil  and  shall  be  published  in  the 
Federal  Register  concurrent  with  or 
included  in  the  publication  of  the  Notice 
of  Availability  of  Royalty  Oil. 

(b)  Allocation  to  small  refiners.  (1) 
Upon  a  determination  by  the  Secretary 
of  the  Interior  under  paragraph  (a)  of 
this  section  that  small  refiners  do  not 
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have  access  to  adequate  supplies  of  oil 
at  equitable  prices,  DOI  may  offer  OCS 
royalty  oil  for  sale  to  small  refiners. 

Such  oil  may  be  sold  only  to  small 
refiners  upon  application  filed  in 
accordance  with  §  391.140(a).  Such  oil 
may  only  be  purchased  for  processing  or 
use  in  a  small  refiner's  refinery  or 
refineries  and  may  not  be  resold  in  kind. 

(2)  All  sales  of  royalty  Oil  to  small 
refiners  shall  be  made  at  not  more  than 
the  regulated  price  or,  if  no  regulated 
price  applies,  at  the  fair  market  value  of 
the  oil.  A  charge  for  the  cost  of 
administration  of  an  amount  equal  to 
one-half  percent  of  the  sale  price  shall 
be  levied  for  each  barrel  of  OCS  royalty 
oil  sold  to  small  refiners. 

(3)  When  available  OCS  royalty  oil  is 
insufficient  to  satisfy  the  requirements 
of  all  small  refiners  who  have  made 
application,  the  oil  shall  be  allocated 
among  such  small  refiners  by  a  drawing 
or  on  an  equitable  prorated  basis,  as 
determined  by  the  designated  official. 

(4)  No  small  refiner  shall  be  awarded 
contracts  for  volumes  of  OCS  royalty  oil 
that,  when  added  to  volumes  of  other 
Federal  royalty  oil  purchased  by  the 
small  refiner  under  30  CFR  Part  225  or 
Subpart  C  of  this  Part,  are  in  excess  of 
60  percent  of  the  combined  refinery 
capacity  of  that  small  rehner. 

(5)  Allocations  of  OCS  royalty  oil 
shall  be  based  upon  the  refinery 
capacity  as  certified  by  ERA  at  the  time 
of  application;  provided  that,  in  the  case 
of  new  of  expanded  refinery  capacity 
for  which  no  ERA  certiHcation  exists 
that  is  scheduled  to  come  into  operation 
between  the  date  of  application  and 
three  months  prior  to  the  anticipated 
effective  date  of  the  award  of  contracts 
as  indicated  in  the  Notice  of  Availability 
of  Royalty  Oil,  the  designated  ofhcial 
may  base  an  allocation  upon  financial 
and  engineering  data  certified  by  the 
small  rehner  on  anticipated  capacity 
and  date  of  operation.  Such  data  must 
be  sufficient  to  allow  the  designated 
official  to  determine  the  capacity  of  the 
new  or  expanded  refinery.  No  contract 
shall  be  awarded  unless,  three  months 
prior  to  the  date  of  contract  award,  the 
small  refiner  provides  to  the  designated 
official  ERA  certification  confirming 
such  determination  of  capacity. 

However,  in  the  case  of  the  sales  of 
royalty  oil  anticipated  to  be  effective  on 
July  1, 1980,  allocations  of  OCS  royalty 
oil  may  be  based  upon  such  ERA 
determination  of  refinery  capacity  as 
DOI,  by  notice  in  the  Federal  Register, 
may  decide  to  accept. 

(c)  Allotments  to  purchasers.  (1)  DOI 
may  sell  OCS  royalty  oil  to  purchasers 
only  in  accordance  with  any  provision 
of  law,  or  regulations  issued  in 
accordance  with  such  provisions,  that 


provide  for  DOE  to  allocate,  transfer, 
exchange,  or  sell  oil  in  amounts  or  at 
prices  determined  by  such  provision  of 
law  or  regulations. 

(2)  Upon  a  determination  by  the 
Secretary  of  the  Interior  under 
paragraph  (a)  of  this  section  that  small 
refiners  do  have  access  to  adequate 
supplies  of  crude  oil  at  equitable  prices, 
DOI  may  offer  OCS  royalty  oil  for  sale 
to  purchasers.  Such  oil  shall  be  sold 
only  in  equal  allotments,  by  competitive 
bidding,  to  purchasers  in  accordance 
with  the  regulations  contained  in  this 
subpart  and  may  not  be  resold  in  kind. 

(3)  All  bids  submitted  by  purchasers 
of  OCS  royalty  oil  must  be  filed  in 
accordance  with  §  391.140(b].  All  sales 
of  royalty  oil  shall  be  made  at  the 
regulated  price  or,  if  no  regulated  price 
applies,  at  not  less  than  the  fair  market 
value  of  the  oil. 

(4)  Allotments  of  OCS  royalty  oil  shall 
be  awarded  to  purchasers  who  are  the 
highest  bidders. 

(5)  No  purchaser  shall  receive  more 
than  one  allotment  of  the  oil  offered  at 
each  individual  OCS  royalty  oil  sale. 

(6)  When  two  or  more  purchasers  bid 
the  same  price  for  the  offered  OCS 
royalty  oil  and  their  bids,  by  virtue  of 
their  amount,  make  them  eligible  for 
allotments,  a  drawing  shall  be  held  to 
determine  which  purchasers  shall 
receive  allotments  if  there  are  more 
purchasers  than  allotments. 

(7)  If  a  purchaser  is  selected  for 
receipt  of  an  allotment  and  if  the 
purchaser's  oil  supply  requirements,  as 
stated  in  the  application  filed  in 
accordance  with  §  391.140(b)(3),  exceed 
the  allotment  of  oil,  the  purchaser  shall 
receive  only  an  amount  of  oil  equal  to 
the  allotment  of  oil. 

(8)  If  a  purchaser  is  selected  for 
receipt  of  an  allotment  and  if  the 
purchaser’s  oil  supply  requirements,  as 
stated  in  his  application  filed  in 
accordance  with  §  391.140(b)(3),  are  less 
than  the  allotment  of  oil,  the  purchaser 
shall  receive  only  that  amount  of  oil 
requested  in  the  application. 

(9)  If,  after  all  allotments  have  been 
sold,  an  amount  of  oil  remains  that  is 
determined  by  DOI  to  be  large  enough 
for  sale,  the  excess  oil  shall  be  made 
available  for  sale  as  another  allotment 
or  allotments  at  that  time.  Such 
allotments  may  be  used  to  increase  the 
allotments  previously  made. 

(10)  A  charge  for  the  cost  of 
administration  of  an  amount  equal  to 
one-half  percent  of  the  sales  price  as 
provided  for  in  paragraph  3  of  this 
section  shall  be  levied  for  each  barrel  of 
royalty  oil  sold  to  purchasers. 

(d)  Allocation  or  allotments  from 
section  6  leases  and  certain  section  8 
leases.  OCS  royalty  oil  produced  under 


a  section  6  lease  may  be  made  available 
for  sale  only  when  the  lessee  elects  and 
DOI  accepts  the  royalty  oil  as  payment 
in  satisfaction  of  the  lessee’s  royalty 
obligation.  OCS  royalty  oil  produced 
from  either  section  6  or  section  8  leases 
that  are  in  dispute  between  the  United 
States  and  a  State  as  to  ownership  may 
be  made  available  for  sale  only  with  the 
concurrence  of  that  State,  and  evidence 
of  such  concurrence  shall  be  furnished 
by  the  small  refiner/purchaser  applicant 
at  such  time  as  may  be  specified  by  the 
designated  official. 

§  391.120  Reimbursement  to  lessee  for 
transportation. 

(a)  When  the  point  of  delivery  for 
OCS  royalty  oil  produced  under  a 
section  8  lease  is  to  be  other  than  on  or 
immediately  adjacent  to  the  leased  area 
from  which  the  oil  is  produced,  the  small 
refiner/purchaser  shall  promptly 
reimburse  the  lessee  for  the  cost  of 
transporting  the  oil  to  the  point  of 
delivery.  Such  reimbursement  shall  be 
monthly  or  at  such  other  interval  as  may 
be  determined  by  the  designated  official. 

(b)  The  cost  of  transportation  shall  be 
approved  by  the  designated  official  and 
may  be  deducted  from  the  value  of  the 
oil  at  the  point  of  delivery  in  calculating 
payments  to  be  made  to  the  United 
States.  The  United  States  guarantees 
payments  to  the  lessee  for  such  cost  of 
transportation. 

§  390. 1 30  Exchange  agreement. 

(a)  Notwithstanding  that  OCS  royalty 
oil  purchased  by  a  small  refiner/ 
purchaser  cannot  be  resold,  a  small 
refiner/purchaser  may  enter  into  an 
agreement  providing  for  the  exchange  of 
OCS  royalty  oil  purchased  for  other  oil 
on  an  equivalent  volume  of  value  basis. 
When  a  small  refiner/purchaser 
anticipates  entering  into  an  exchange 
agreement  for  any  of  the  OCS  royalty  oil 
that  it  may  purchase,  complete 
information  regarding  such  agreement 
shall  be  included  with  the  application  to 
purchase  OCS  royalty  oil,  unless  a  later 
date  for  submission  of  such  information 
is  specified  by  the  designated  official. 

(b)  Exchange  of  OCS  royalty  oil  shall 
not  be  authorized  unless  the  agreement 
has  been  approved  by  DOI  and  shall 
become  effective  only  upon  such 
approval. 

§  391.140  Application;  contents. 

(a)  Small  refiner  applications.  To 
apply  for  the  purchase  of  OCS  royalty 
oil  offered  for  sale  to  small  refiners,  an 
applicant  must  file  an  application  during 
the  application  period  (as  specified  in 
the  Notice  of  Availability  of  Royalty  Oil) 
with  the  designated  official  of  the  Area 
or  region  in  which  the  oil  is  produced. 
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Such  application  shall  be  filed  in 
triplicate  and  shall  include: 

(1)  Name  and  address  of  the  applicant 
and  location  of  its  refinery  or  refineries, 
disclosure  of  the  applicant's  affiliation 
or  association  with  any  other  refiner  of 
oil  or  any  other  business  entity  if  such 
relationship  exists,  and  a  statement  of 
the  reasons  which  are  the  bases  of  the 
applicant's  belief  that  it  qualifies  as  a 
small  business  concern  under  the  rules 
of  the  Small  Business  Administration. 

The  application  should  also  include  a 
self  certification  by  the  chief  executive 
officier  of  the  small  refiner,  or  his/her 
designee,  that  the  refiner  is  a  small 
business  concern  in  accordance  with  the 
rules  and  regulations  of  the  Small 
Business  Administration; 

(2)  Certified  capacity  of  the 
applicant’s  refinery  or  refineries  in 
crude  throughput  of  barrels  of  oil  per 
calendar  day,  as  determined  by  the 
Economic  Regulatory  Administration  of 
DOE,  the  amount,  source  and  grade  of 
all  oil  currently  available  to  the 
applicant  from  the  applicant's  own 
production  or  by  purchase,  including 

any  outstanding  OCS  or  onshore  royalty  - 
oil  contracts  at  the  time  of  application, 
and  in  the  case  of  idle  facilities  or  those 
under  construction,  the  onstream  date; 

(3)  In  the  case  of  new  or  expanded 
refinery  capacity  for  which  no  ERA 
certification  exists  that  is  scheduled  to 
come  into  operation  between  the  date  of 
application  and  three  months  prior  to 
the  anticipated  effective  date  of  the 
award  of  contracts  as  indicated  in  the 
Notice  of  Availability  of  Royalty  Cil, 
financial  and  engineering  data  certified 
by  the  small  refiner  on  anticipated 
capacity  and  date  of  operation;  such 
data  must  be  sufficient  to  allow  the 
designated  official  to  determine  refinery 
capacity; 

(4)  Minimum  amount  and  grade  of 
additional  oil  required  to  meet  the 
applicant’s  refining  capacity  and  the 
field  or  field  that  the  applicant  believes 
offer  a  potential  source  of  OCS  royalty 
oil  supply; 

(5)  Tabulation  for  the  last  12  months 
of  refinery  operation  of  the  amount  and 
grade  of  oil  refined  by  the  applicant 
each  month  and  the  kind  and  amount  of 
the  principal  finished  products. 

(b)  Purchaser  applications.  To  receive 
OCS  royalty  oil  that  is  for  sale  to  the 
public,  a  purchaser  applicant  shall  file 
an  application  during  the  application 
period  (as  indicated  in  the  Notice  of 
Availability  of  Royalty  Oil)  with  the 
designated  official  of  the  Area  or  Region 
in  which  the  oil  is  produced.  Such 
application  shall  be  filed  in  triplicate 
and  shall  include: 

(1)  Name  and  address  of  the 
applicant; 


(2)  Amount  of  the  applicant’s  bid  per 
barrel  per  grade  of  oil  (such  bid  shall  not 
exceed  the  ceiling  price  of  oil  as 
prescribed  by  DOE  in  Part  212  of  this 
chapter);  and 

(3)  Number  of  barrels  and  the  grade  of 
oil  that  the  applicant  desires  to 
purchase. 

§  391.141  Action  by  the  designated 
official. 

(a)  The  designated  official  shall 
examine  each  application  filed  and,  as 
appropriate,  shall  request  additional 
information  if  the  information  included 
in  the  submitted  application  is 
inadequate  or  unsatisfactory.  If  an 
application  is  received  after  the  close  of 
the  application  period  (as  indicated  in 
the  Notice  of  Availability  of  Royalty 
Oil),  the  application  shall  be 
automatically  rejected.  If  additional 
information  is  requested  by  the 
designated  official,  it  must  be  received 
in  the  office  of  the  designated  official  by 
the  time  specified  by  the  designated 
official  or  the  application  shall  be 
automatically  rejected. 

(b)  After  the  close  of  the  application 
period  and  the  receipt  of  any  additional 
requested  information,  the  designated 
official  shall  furnish  a  report  to  the 
Director  who  will  make  appropriate 
recommendations  to  the  Secretary  of  the 
Interior. 

§  391.142  Action  by  DOI. 

After  determinations  are  made  to  take 
OCS  royalty  oil  in  kind,  the  Secretary  of 
the  Interior  shall  make  the 
determination  specified  in  §  391.110(a). 
Upon  publication  of  such  determination 
in  the  Federal  Register,  such  OCS 
royalty  oil  shall  be  offered  for  sale.  DOI, 
by  publication  of  a  Notice  of 
Availability  of  Royalty  Oil  in  the 
Federal  Register,  shall  specify  the 
manner  in  which  the  sale  is  to  be 
effected,  the  approximate  quantity  of 
royalty  oil  to  be  offered,  the  closing  date 
for  the  receipt  of  applications  for  royalty 
oil,  other  general  administrative  details 
concerning  the  application,  and  the 
allocation  and  contract  award  process 
for  the  royalty  oil.  The  Notice  of 
Availability  of  Royalty  Oil  shall 
describe  generally  the  terms  upon  which 
the  royalty  oil  contract  will  be  awarded. 
In  addition,  the  Secretary  of  the  Interior 
may  authorize  the  Director  or  other 
designated  official  of  the  USGS  to 
execute  on  behalf  of  the  United  States 
any  contract  for  the  sale  of  OCS  royalty 
oik  to  approve  any  exchange  agreement, 
and  to  determine  the  amount  and  type  of 
bond  or  other  security  to  be  required 
from  a  small  refiner/purchaser  in 
accordance  with  any  contract. 


§391.150  Notices. 

(a)  The  designated  official  shall  notify 
the  section  8  lessees  who  shall  be 
required  to  provide  OCS  royalty  oil  to  a 
small  refiner/purchaser  under  a  new 
contract  at  least  30  days  prior  to  the 
date  on  which  the  first  delivery  of  such 
oil  is  to  conunence. 

(b)  When  delivery  of  OCS  royalty  oil 
is  to  be  suspended  or  terminated,  the 
designated  official  shall,  if  practicable, 
notify  the  lessees  who  are  providing 
such  oil  at  least  30  days  prior  to  the  date 
on  which  delivery  is  to  be  suspended  or 
terminated. 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

2.  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  is  amended  in  Part 
212  by  adding  new  paragraphs  (d)  and 
(e)  to  §  212.74  to  read  as  follows; 

§  212.74  Upper  tier  ceiling  price  rule. 
***** 

(d)  Notwithstanding  the  provisions  of 
§  212.73(a)  and  of  paragraph  (a)  of  this 
section,  with  respect  to  crude  oil  sold 
pursuant  to  the  provisions  of  Part  391  of 
this  chapter,  a  producer  may  charge  a 
per  barrel  price  that  exceeds  the  ceiling 
price  otherwise  permitted  under  this 
subpart  by  no  more  than  one  half  of  one 
percent  of  the  per  barrel  market  price  of 
such  crude  oil  computed  pursuant  to  the 
provisions  of  Part  391  of  this  chapter. 

(e)  Notwithstanding  the  provisions  of 
§  212.73(a)  and  of  paragraph  (a)  of  this 
section,  with  respect  to  crude  oil 
produced  from  a  property  or  portion 
thereof  for  which  DOE  has  issued  an 
order  under  Subpart  D  of  10  CFR  Part 
205  or  a  decision  on  an  appeal  of  such 
an  order  imder  Subpart  H  of  10  CFR  Part 
205  that  specifies  the  percentage  of  such 
crude  oil  that  may  be  sold  at  the  lower 
tier,  upper  tier  or  other  prices  by  or  for 
the  benefit  of  one  or  more  owners 
thereof,  the  same  percentages  of  crude 
oil,  as  specified  in  the  order,  may  be 
sold  at  lower  tier,  upper  tier  or  other 
prices  by  or  for  the  benefit  of  any  other 
owner  of  an  interest  in  such  crude  oil  or 
an  interest  in  the  property  from  which 
such  crude  oil  is  produced. 

(Secs.  4  and  8.  Pub.  L.  93-159,  87  Stat.  629,  633 
(15  U.S.C  753  and  757);  Pub.  L.  93-511,  88  Stat. 
1608:  sec.  2,  Pub.  L  94-99,  89  Stat.  481;  sec.  1, 
Pub.  L  94-133,  89  Stat.  694;  secs.  401(a), 
401(b)(l}-(3),  402(a),  403(a)  and  451,  Pub.  L 
94-163,  89  Stat.  941,  946,  948;  secs.  121  and 
122,  Pub.  L.  94-385,  90  Stat.  1132, 1133,  secs. 

301  and  644,  Pub.  L.  95-91,  91  Stat.  577,  599, 

(42  U.S.C.  7151  and  7254);  E.0. 12009,  42  FR 
46267) 

(FH  Dog.  Filed  2-ll-8ft  8:45  am) 
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